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1. Canad ian  Commercial C o r p o r a t i o n ,  a c o r p o r a t i o n  
of t h e  Government o f  Canada,  is r e q u i r e d  t o  
submit- a n  u n e q u i v o c a l  endor semen t  o f  Canadian  
p r o d u c e r ' s  b i d .  

2. R e q u e s t  f o r  p r o g r e s s  payments  " i n  a c c o r d a n c e  
w i t h  g o v e r n i n g  Un i t ed  S ta tes  p rocuremen t  
r e g u l a t i o n s "  does n o t  r e n d e r  b i d  n o n r e s p o n s i v e  
where t h e r e  is n o t h i n g  w h i c h  i n d i c a t e s  t h a t  t h e  
"request" w a s  more t h a n  a mere w i s h  o r  desire.  

The Canad ian  Commercial Corporation ( C C C )  p ro t e s t s  t h e  
r e j e c t i o n  o f  a b i d  s u b m i t t e d  by Canada Cordage ,  I n c . ,  a 
Canadian  p r o d u c e r ,  t o  t h e  Defense  I n d u s t r i a l  S u p p l y  C e n t e r  
( D I S C ) ,  De fense  L o g i s t i c s  Agency ( D L A ) ,  i n  r e s p o n s e  to  
i n v i t a t i o n  f o r  b i d s  ( I F B )  N o .  DLA500-82-B-2315. 

C C C ' s  endor semen t  of Canada C o r d a g e ' s  b i d  c o n t a i n e d  a 
request f o r  p r o g r e s s  payments  which DLA c o n s t r u e d  a s  
impos ing  a c o n d i t i o n  t h a t  r e n d e r e d  Canada C o r d a g e ' s  b i d  
n o n r e s p o n s i v e .  CCC c o n t e n d s  i t  d i d  n o t  c o n d i t i o n  t h e  b i d  on  
t h e  r e c e i p t  o f  p r o g r e s s  payments  b u t  m e r e l y  r e q u e s t e d  t h a t  
t h e y  be p r o v i d e d  i f  t h e y  were a v a i l a b l e .  CCC f u r t h e r m o r e  
c o n t e n d s  t h a t  i t s  r e q u e s t  c a n n o t  be c o n s t r u e d  a s  a c o n d i t i o n  
b e c a u s e  o f  C C C ' s  s t a t u s  as a n  endorser o f  b i d s  s u b m i t t e d  by  
Canadian  p r o d u c e r s  u n d e r  Defense  A c q u i s i t i o n  R e g u l a t i o n  
(DAR) S 6-501 e t  seq. ( D e f e n s e  A c q u i s i t i o n  C i r c u l a r  
N o .  76-25, Oc tobe r  31,  19801,  which sets f o r t h  a n  ag reemen t  
between t h e  U n i t e d  S t a t e s  and  Canada. 

-- 

The pro tes t  is s u s t a i n e d .  

CCC is w h o l l y  owned by t h e  Governnent  o f  Canada. I t  
w a s  e s t a b l i s h e d  i n  1946 i n  o r d e r  t o ,  among o t h e r  t h i n g s ,  
a s s i s t  i n  t h e  d e v e l o p n e n t  o f  t rade between Canada and o t h e r  
n a t i o n s .  CCC p r o v i d e s  a v a r i e t y  o f  s e r v i c e s  to  t h e  
Depar tment  of D e f e n s e  ( D O D )  and ac t s  a s  t b e  pr ime c o n t r a c t o r  
o n  any  b i d  e n d o r s e d  by CCC or s u b m i t t e d  t h r o u g h  i t  t o  DOD 
and s u b c o n t r a c t s  100  p e r c e n t  o f  t h e  cont rac t  t o  t h e  Canad ian  
f i r m  s u b m i t t i n g  t h e  b i d .  See Baganoff  Associates,  I n c . ,  
5 4  Comp. Gen. 4 4  (19741 ,  7 4 - 2  CPD 56 .  
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Canada Cordage's bid and CCC's endorsement were 
submitted in accordance with DAR S 6-504.1(b)(2) which 
provides: 

"When a Canadian bid or proposal cannot be 
processed through the Canadian Commerical 
Corporation in time to neet the bid opening 
requirement, the Corporation is authorized to 
permit Canadian firms to submit bids or 
proposals directly, provided the Canadian bid 
or proposal and the Canadian Commerical 
Corporation endorsement are both received by 
the purchasing office prior to bid opening." 
(Emphasis in original.) 

- See qenerally, Ronald Campbell Company, B-190773, April 17, 
1978, 78-1 CPD 296; Canadian Commercial Corporation, 
B-185816, June 21, 1976, 76-1 CPD 396. CCC's endorsement 
was contained in the following telex to DLA: 

"BID BY: CANADA CORDAGE INC KITCHENER, 
ONTARIO, CANADA IS HEREBY ENDORSED (DAR 
6-504.1(B)(2)). DUTY NOT TO BE INCLUDED FOR 
EVALUATION (DAR 6-1403.1(C)(4)). DOUBLE 
ASTERISK PRIME CONTRACT WITH CDN COMMERCIAL 
CORPORATION, OTTAWA, ONTARIO K1A OS6. (DAR 
6-1406.1(A)). FOR INFORMATION: F ST GERMAIN 
A/C 819 944-3314 CCC FILE NO 7OK3-82-B-2315(FS) 
REFERS. DOUBLE ASTERISK PROGRESS PAYMENTS, IN 
ACCORDANCE WITH GOVERNING US PROCUREMENT 
REGULATIONS, ARE REQUESTED." 

The bid was rejected on the basis of DISC Master 
Solicitation, Clause L-19, "Progress Payments" (DISC 1970 
F E B ) ,  which was incorporated by reference into the 
IFB. Clause L-19 implements DAR Appendix E S 504.5. The 
clause provides: 

"PROGRESS PAYMENTS (DISC 1970 FEB) 

"(a) Advertised Procurement: Unless 
specifically provided for in the Schedule of 
this Solicitation, progress payments will not 
be made in connection with this procurement and 
progress payment clauses will not be included 
in the contract at the time of award. Offers 
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c o n d i t i o n e d  upon p r o v i s i o n  f o r  p r o g r e s s  pay- 
m e n t s ,  when s u c h  payments  a re  n o t  a u t h o r i z e d  
t h e  s c h e d u l e  of t h e  S o l i c i t a t i o n ,  w i l l  be 
rejected a s  n o n r e s D o n s i v e  . " (Emphas i s  a d a e d  

i n  - 
. I  

DLA c o n s t r u e d  C C C ' s  r e q u e s t  f o r  p r o g r e s s  payments  as 
a c o n d i t i o n  o f  Canada C o r d a g e ' s  b i d  which  r e n d e r e d  it 
n o n r e s p o n s i v e  . 

Our O f f i c e  h a s  h e l d  t h a t  a b i d  c o n d i t i o n e d  on  t h e  
receipt o f  progress  paymen t s  where  t h e y  a re  n o t  allowed by  
t h e  s o l i c i t a t i o n  is n o n r e s p o n s i v e  i n  a mater ia l  respect 
b e c a u s e  i t  m o d i f i e s  t h e  l e g a l  o b l i g a t i o n s  o f  t h e  p a r t i e s  
c o n c e r n i n g  paymen t s  c o n t r a r y  t o  t h e  e x p r e s s  terms of t h e  
s o l i c i t a t i o n .  46 C o m p .  Gen. 368 ( 1 9 6 6 ) .  

DLA r e l i e s  on 46 C o m p .  Gen. 368 ( 1 9 6 6 ) ,  and  45 C o m p .  
Gen. 809  ( 1 9 6 6 ) ,  f o r  t h e  r e j e c t i o n  o f  t h e  Canada Cordage  
b i d .  I n  46 C o m p .  Gen. 368 ,  t h e  b i d d e r  i n c l u d e d  t h e  
f o l l o w i n g  s t a t e m e n t :  

* I n  t h e  e v e n t  Lockheed E l e c t r o n i c s  Company is 
awarded  a c o n t r a c t  r e s u l t i n g  f rom t h e  s u b j e c t  
I F B ,  it is r e q u e s t e d  t h a t  a s u i t a b l e  c l a u s e  f o r  
progress paymen t s  be i n c l u d e d  t h e r e i n . "  

I n  t h e  4 5  C o m p .  Gen. 809 case, t h e  b i d d e r  i n c l u d e d  i n  t h e  
b i d  s e c t i o n  e n t i t l e d  " S u p p l i e s  or S e r v i c e s  & Prices" t h e  
words  " P r o g r e s s  Payments  A r e  Reques t ed . "  I n  b o t h  cases w e  
h e l d  t h a t  t h e  s t a t e m e n t s  imposed c o n d i t i o n s  t h a t  r e n d e r e d  
t h e  b i d s  n o n r e s p o n s i v e .  B o t h  cases r e l i e d  o n  B-154755, 
Sep tember  23,  1964 ,  i n  which  w e  s t a t e d :  

"While  w e  would a g r e e  t h a t  i n  t h e  o r d i n a r y  
s e n s e  t h e  word ' request '  i s  p r e c a t o r y  i n  
n a t u r e ,  i t s  precise meaning must  depend upon 
the e x i s t i n a  c i r c u m s t a n c e s .  * * * S i n c e  t h e  
i n v i t a t i o n  p r o v i d e d  f o r  a method o f  payment  w e  
t h i n k  it n o t  u n r e a s o n a b l e  t o  v iew y o u r  r e q u e s t  
a s  s o m e t h i n g  more t h a n  a mere w i s h  or d e s i r e .  
Had y o u r  b i d  been  a c c e p t e d  i t  c o u l d  h a v e  been  
a r g u e d  t h a t  t h e  Government a c c e p t e d  y o u r  
r e q u e s t  f o r  progress  payments  and  w a s  bound t o  
make payment  i n  a c c o r d a n c e  t h e r e w i t h .  I f ,  a s  
suggested, your  request was i n  t h e  n a t u r e  of 
mere hope  o r  w i s h  and  you i n t e n d e d  t o  accept a 
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c o n t r a c t  s u b j e c t  t o  t h e  'Payments '  a r t i c l e ,  it 
was incumben t  upon you to  c l e a r l y  e x p r e s s  s u c h  
i n t e n t i o n .  * * * I t  is a r u l e  of l o n g  s t a n d i n g  
t h a t  where  two p o s s i b l e  meanings  c a n  be r e a c h e d  
from t h e  terms o f  a b i d  a b i d d e r  may n o t  b e  
p e r m i t t e d  t o  e x p l a i n  what  he  i n t e n d e d  s i n c e  he 
would t h e n  be  i n  a p o s i t i o n  t o  a f f e c t  t h e  
r e s p o n s i v e n e s s  of h i s  b i d .  * * * "  (Emphas is  
added  . ) 
CCC a r g u e s  t h a t  t h e  p r e s e n t  case is more a n a l o g o u s  t o  

Potomac I r o n  Works,  I n c . ,  B-200075, J a n u a r y  8 ,  1981 ,  81-1 
CPD 15, i n  which  a b i d d e r  i n c l u d e d  t h e  f o l l o w i n g  a d v a n c e  
payment  request  i n  i t s  bid:  

"Due t o  n a t u r e  and  s u p p l y  of s p e c i f i e d  a l l o y ,  
advance  payment  request  i n  t h e  amount of $1 ,800  
e a c h  t o  secure s u p p l y .  Advance payment  l i q u i -  
d a t e d  i n  1 month o r  less. A l l  i n  a c c o r d a n c e  
w i t h  App. E o f  DAR. * * *I' (Emphas is  
s u p p l i e d .  1 
- 

The p r o c u r i n g  a g e n c y  d e t e r m i n e d  t h a t  t h e  r e q u e s t  c o n d i t i o n e d  
t h e  b i d  b e c a u s e  i t  d e m o n s t r a t e d  t h a t  t h e  p ro tes te r  c o u l d  n o t  
s e c u r e  s u p p l y  w i t h o u t  advance  payment.  W e  d i s a g r e e d :  

" I n  o u r  v i ew,  Po tomac ' s  s t a t e m e n t  
r e q u e s t i n g  a d v a n c e  payments  ' t o  secure s u p p l y '  
i n  a c c o r d a n c e  w i t h  Appendix E of DAR c a n  
r e a s o n a b l y  be i n t e r p r e t e d  o n l y  to  mean t h a t  
Potomac w a s  ' r e q u e s t i n g '  advance  payments  and 
w a s  n o t  i n  a n y  way c o n d i t i o n i n g  or  q u a l i f y i n g  
i ts  b i d .  DAR E-407 permits b i d d e r s  t o  r e q u e s t  
a d v a n c e  paymen t s  and  t h e r e  is n o t h i n g  i n  
Po tomac ' s  b i d  which i n d i c a t e s  t h a t  i t  c o u l d  n o t  
o b t a i n  t h e  n e c e s s a r y  mater ia ls  i n  t h e  a b s e n c e  
of a d v a n c e  payments .  T h e r e f o r e  t h e  r e j e c t i o n  
of Potomac's b i d  as  n o n r e s p o n s i v e  was improper 
and its pro tes t  is  s u s t a i n e d .  * * * "  

CCC a r g u e s  t h a t  t h e  l a n g u a g e  c o n t a i n e d  i n  i t s  r e q u e s t  
is v i r t u a l l y  i d e n t i c a l  to  t h e  " i n  a c c o r d a n c e  w i t h  App. E 
of DAR" l a n g u a g e  a p p r o v e d  i n  Potomac, and is a c t u a l l y  
clearer b e c a u s e  i t  d o e s  n o t  c o n t a i n  t h e  accompanying 
"to s e c u r e  s u p p l y "  l a n g u a g e .  
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Our O f f i c e  h a s  h e l d  t h a t  t h e  f a i l u r e  o f  CCC t o  s u b m i t ,  
prior t o  b i d  o p e n i n g ,  a n  endor semen t  o f  a b i d  s u b m i t t e d  by a 
Canadian  p r o d u c e r  r e n d e r s  t h e  b i d  n o n r e s p o n s i v e .  Ronald 
Campbel l  Company, s u p r a ;  Canadian  Commercial C o r p o r a t i o n ,  
s u p r a .  I n  o u r  view, t h e  endor semen t  m u s t  a l so  be 
u n e q u i v o c a l .  If t h e  endor semen t  c o n t a i n s  a c o n d i t i o n  t h a t  
t h e  endor semen t  is v a l i d  o n l y  i f  p r o g r e s s  payments  are to  
be p a i d ,  t h e  b i d  is n o n r e s p o n s i v e .  

The word "request" is i n  t h e  o r d i n a r y  s e n s e  p r e c a t o r y  
i n  n a t u r e .  B-154755, s u p r a .  C C C ' s  request  f o r  p r o g r e s s  
payments  t h e r e f o r e  does n o t  r e n d e r  Canada C o r d a g e ' s  b i d  
n o n r e s p o n s i v e  u n l e s s  t h e  e x i s t i n g  c i r c u m s t a n c e s  i n d i c a t e  
t h a t  t h e  "request" may have  been someth ing  more t h a n  a mere 
w i s h  o r  d e s i r e .  I d .  I n  o u r  v iew,  C C C ' s  request  " i n  
a c c o r d a n c e  w i t h  g o v e r n i n g  U . S .  r e g u l a t i o n s "  c a n  r e a s o n a b l y  
be i n t e r p r e t e d  o n l y  t o  mean t h a t  CCC was " r e q u e s t i n g "  
p r o g r e s s  payments  and  was n o t  i n  any  way c o n d i t i o n i n g  its 
endorsemen t .  N o r e o v e r ,  w e  a g r e e  w i t h  CCC t h a t  i t s  r e q u e s t  
is e v e n  c learer  t h a n  t h e  request i n v o l v e d  i n  Potomac b e c a u s e  
C C C ' s  request  d i d  n o t  c o n t a i n  t h e  " t o  s e c u r e  s u p p l y "  
l a n g u a g e  i n v o l v e d  i n  Potomac. W e  c o n c l u d e  t h a t  C C C ' s  
endor semen t  d i d  n o t  r e n d e r  Canada C o r d a g e ' s  b i d  
n o n r e s p o n s i v e  . 

W e  r e c o g n i z e  t h a t  t h e  f a c t s  o f  t h i s  case are  s imi l a r  to  
47 Conp. Gon. 496 (19681 ,  46 Comp.  Gen. 368,  s u p r a ,  and 
45 Comp. Gen. 809 ,  supra,  i n  which w e  r e a c h e d  a c o n t r a r y  
c o n c l u s i o n .  However, t h e  r u l e  a p p l i e d  i n  t h o s e  cases, t h a t  
is, w h e t h e r  t h e  " r e q u e s t "  is  a c o n d i t i o n  o r  mere w i s h  o r  
d e s i r e .  is i d e n t i c a l  t o  t h e  r u l e  a p p l i e d  i n  t h i s  case and  
Potomac. 
t h o s e  cases may be i n c o n s i s t e n t  w i t h  o u r  d e c i s i o n  i n  t h i s  

To t h e  e x t e n t  t h a t  o u r  a p p l i c a t i o n  o f  t h e  r u l e  i n  

case, t h o s e  cases s h o u l d  n o t  be f o l l o w e d .  

Because  w e  have  s u s t a i n e d  t h e  p ro tes t ,  w e  need n o t  
c o n s i d e r  o t h e r  i s s u e s  raised by CCC. 

The p ro tes t  is s u s t a i n e d .  

I o f  t h e  U n i t e d  S ta tes  




